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8 STAFF of the Utilities Division, DOCKET no. T-04014A-01-0-40

Complainant,

vs.

11 KMC Data, LLC
Respondent.

COMPLAINT AND PETITION FOR
ORDER TO SHOW CAUSE
(Motion to Rescind Decision
and CancelCC&N)

Staff of the Utilities Division ("Staff') of the Arizona Corporation Commission

("Commission"), pursuant to Arizona Revised Statutes (A.R.S.) §40-246, hereby comes before the

Commission to allege the following Complaint requesting a rescission of Commission Decision

No. 65125 and a cancellation of Respondent's Certificate of Convenience and Necessity

("CC&N").

JURISDICTION

1. The Commission has jurisdiction to hear complaints against public service

corporations pursuant to A.R.S. § 40-246. The Commission has jurisdiction to supervise and

regulate public service corporations pursuant to Article XV of the Arizona Constitution and Title

40 of the Arizona Revised Statutes.

FACTUAL BACKGROUND

2. R espondent  KMC  Da ta ,  LLC  ("KMC " or  "C ompa ny")  is  a  pub l ic  s er vice

corporation as defined by Article XV of the Arizona Constitution and A.R.S. §40-282.
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1 3.

2 provide

3 telecommunications services within the State of Arizona.

4. On August 23, 2002, in Decision No. 65125, the Commission issued a CC&N to

On April 16, 2001, KMC file d with the  Commis s ion a n a pplica tion for a  CC&N to

compe titive facilitie s -based re sold loca l exchange a nd re s old interexchange

4

5 KMC conditioned upon timely compliance.

6 5. The Company was ordered to file conforming tariffs within 365 days of the

7 effective date of the decision. The due date to file was August 23, 2003 .

8 6. The Company was ordered to file proof of a Performance Bond for $135,000 within

9 365 days of the effective date of the decision. The due date to file was August 23, 2003 .

10 7. On September 24, 2003, Staff sent the Company a letter regarding its failure to

11 comply with Commission Decision No. 65125.

12 8. On September 7, 2006,Staff received information that KMC had been purchased by

13 Hypercube, LLC ("Hypercube"). Hypercube is not listed as an active Company in the Corporation

14 Division database. KMC is active and in good standing with the Corporations Division.

15 9. In the annual report of KMC for the calendar year ending December 31, 2006, the

16 Company reports no employees, assets or intrastate revenue in the State of Arizona.

17 10. Staff has been in contact with the Company since September 2006 but has yet to

18 resolve the compliance issues outlined above.

19 11. Staffs investigation has concluded that KMC is not currently conducting business

20 in the State of Arizona.

R E C O MME NDAT IO N21

22 12. Staiff recommends the Commission rescind Decision No. 65125 and cancel the

23 Certificate of Convenience and Necessity of KMC Data, LLC.
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1

2 the y s hould file  a  ne w a pplica tion re que s ting a uthority with the  Commis s ion.

13. Staff recommends that if KMC or Hypercube wish to conduct business in Arizona
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tureen A. ScottQ SeNior S
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
(602) 542-3402

Original and 18 copies of the
Foregoing filed this 6m day of
September 2007 with:

11

12

Docke t Control
1200 West Washington
Phoenix, Arizona  85007
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14

Copies of the forgoing mailed
this 6th day of September 2007 to:
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KMC Data, LLC
c/o Corporation Service Company
2338 West Royal Palm Road, Ste J
Phoenix, Arizona 8502117
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19

KMC Data, LLC
c/o Corporation Service Company
2711 Centerville Road, Suite 400
Wilmington, Delaware 19808
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Mr. Micha e l P a tte n
Roshka  DeWu1f & Patten, PLC
Two Arizona  Cente r
400 North Fifth S tree t, Suite  1000
Phoenix, Arizona  85004
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Mr.  C h ris to p h e r C .  Ke e le y
Chie f Counse l, Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
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Mr. Ernes t G. Johnson
Dire ctor, Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
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B E F O R E  THE  AR IZO NA C O R P O R ATIO N C O MMIS S IO N

Complainant,

DOCKET no. T-04004A-01-0340

DECIS ION NO.

ORDER TO S HOW CAUS E

Respondent.

7

3 STAFF of the Utilities Division,

1 0
vs .

11 KMC Data, LLC
12
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17 BY THE COMMIS S ION:

18 FINDINGS  OF FACT

19 1. R e s p o n d e n t KMC  Da ta ,  LLC  ("KMC " o r "C o m p a n y") is  a  p u b lic  s e rvic e

20

21 3. On April 16, 2001, KMC file d with the  Commis s ion a n a pplica tion for a  CC&N to

22 provide compe titive facilitie s -based re sold loca l exchange a nd re s old interexchange

23 te lecommunica tions  se rvices  within the  S ta te  of Arizona .

24 4. On Augus t 23, 2002, in De cis ion No. 65125, the  Commis s ion is s ue d a  CC&N to

25 KMC conditione d upon time ly complia nce .

26 5. The  Compa ny wa s  o rde re d  to  file  conforming  ta riffs  with in  365  da ys  o f the

27 effective  da te  of the  decis ion. The  due  da te  to file  was August 23, 2003 .

28

Open Meeting
September 18and 19, 2007
Phoenix, Arizona
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1 The Company was ordered to file proof of a Performance Bond for $135,000 within

2 365 days of the effective date of the decision. The due date to file was August 23, 2003 .

7. On September 24, 2003, Staff sent the Company a letter regarding its failure to

6.

8

9 Company reports no employees, assets or intrastate revenue in the State of Arizona.

10 10. Staff has been in contact with the Company since September 2006 but has yet to

11 resolve the compliance issues outlined above.

12 11. Staff's investigation has concluded that KMC is not currently conducting business

13 in the State of Arizona.

3

4 comply with Commission Decision No. 65125.

5 8. On September 7, 2006, Staff received information that KMC had been purchased by

6 Hypercube, LLC ("Hypercube"). Hypercube is not listed as an active Company in the Corporation

7 Division database. KMC is active and in good standing with the Corporations Division.

9. In the annual report of KMC for the calendar year ending December 31, 2006, the

14 CONCLUSIONS OF LAW

15 1. KMC is an Arizona public service corporation within the meaning of Article XV,

16 Section 2, of the Arizona Constitution.

17 2. The Commission has jurisdiction over KMC and over the subject matter of the

18 complaint.

19 3. The Commission, having reviewed the complaint concludes that it is in the public

20 interest to rescind Decision No. 65125 and to cancel the Certificate of Convenience and Necessity

21 ofKMC Data, LLC.

22 4. The Commission recommends that if KMC or Hypercube wish to conduct business

23 in Arizona they should tile a new application requesting authority with the Commission.
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BY THE ORDER OF THE A.RIZONA CORPORATION COMMISSION

COMMISSIONER COMMISSIONER

IN WITNES S  WHEREOF, I DEAN s . MILLER, Inte rim
Executive Director of the Arizona Corporation Commission,
have hereunto, set my hand and caused the official seal of
this  Commission to be  affixed a t the  Capitol, in the  City of
Phoenix, this day of , 2007.

1 OR DE R

2 IT IS  THE R E FOR E  OR DE R E D th a t De c is io n  No .  6 5 1 2 5  is  h e re b y re s c in d e d  a n d  th e

3 Ce rtifica te  of Conve nie nce  a nd Ne ce s s ity gra nte d to KMC Da ta , LLC. is  re voke d.

4 IT IS  FURTHER ORDERED tha t this  Orde r s ha ll be come  e ffe ctive  imme dia te ly.
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DEAN s . MILLER
Interim Executive Director
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S e rvice  Lis t for: KMC Da ta , LLC.
Docke t No. T-04014A-01-0340
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4

5

KMC Data, LLC
c/o Corporation Service Company
2338 West Royal Palm Road, Suite J
Phoenix, AZ 85021
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7

8

KMC Da ta , LLC
c/o Corpora tion Service  Company
2711 Centerville  Road, SLu'te  400
Wilmington, De laware  19808

9

10

11

Mr. Micha e l P a tte n
Roshka  DeWu1f & Patten, PLC
Two Arizona  Cente r
400 North Finn S tree t, Suite  1000
Phoenix, Arizona  85004

12
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Mr. Chris tophe r C. Ke mple y
Chie f Counse l, Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  8500715
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18

MI. Ernest G. Johnson
Director, Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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